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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

NOTE PROCEDURE CAREFULLY 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel 

or self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: (925) 608-2693.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order 

 

 1.  TIME:  9:00   CASE#: MS15-0869 

CASE NAME: PENNYMAC VS. ZETTLE 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY PENNYMAC HOLDINGS, LLC 

* TENTATIVE RULING: * 

 

Parties shall appear.  

 

The Court notes that Plaintiff Pennymac Holdings, LLC’s motion for summary judgment is 

currently unopposed.  
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2.  TIME:  9:00   CASE#: MSC14-00080 

CASE NAME: LANDCORE VS. ATWAL 

HEARING ON MOTION FOR AN ORDER PRECLUDING INTRODUCTION OF EVIDENCE 

FILED BY BALJINDER PAL ATHWAL 

* TENTATIVE RULING: * 

 

 The motion concerning the attorney-client privilege, brought by Baljinderpal Athwal, 

is granted in part.  The parties’ unopposed requests for judicial notice are granted. 

 

 The Court rules as follows: (1) the subject emails are protected by the attorney-

client privilege and may not be introduced into evidence; (2) the attorneys of record for 

Landcore & YJK Group, LLC. shall destroy all copies of these emails, whether in printed or 

electronic form, on or before April 3, 2017; (3) the emails are deemed stricken from 

Landcore’s opposition to Athwal’s motion for summary judgment, and; (4) Landcore’s 

attorneys are not disqualified from representing their clients in any of the three subject 

Superior Court actions.  The subject emails are identified by Bates-stamp number at page 8 

of Athwal’s opening memorandum, lines 3-6, and are all covered by this order. 

 

 Athwal has established the applicability of the attorney-client privilege.  (Athwal 

Dec., ¶¶ 4-6.  See, Roush v. Seagate Technology, LLC (2007) 150 Cal.App.4th 210, 223 

[“[t]here is no waiver in spite of communication to an additional person if that additional 

person is a joint client”].)  The Court notes that, in making this determination, the Court 

“may not review the contents of” the emails, as Landcore invites the Court to do.  (DP Pham 

LLC v. Cheadle (2016) 246 Cal.App.4th 653, 659.) 

 

 Landcore’s argument based on a single sentence in Athwal’s summary judgment 

declaration lacks merit.  (Landcore’s RJN, Exh. 13, ¶ 13.)  First, the argument is internally 

contradictory: Landcore argues that this single sentence proves Athwal was not represented 

by the subject law firm, and at the same time argues the sentence should not be given 

credence because Athwal did in fact ‘commission’ the law firm.  (Opposition, page 11, 

lines 4-9.)  Second, the argument mischaracterizes Athwal’s declaration: it does not 

logically follow that, merely because Athwal did not retain the law firm in February 2014 to 

record a mechanic’s lien (Landcore acknowledges that Athwal was not involved in day-to-

day business affairs), Athwal was not represented by the law firm three months later, when 

the June 2, 2014 email was sent. 

 

 Landcore’s argument based on the crime fraud exception is equally without merit.  

The unverified allegations of Landcore’s opposition memorandum do not establish that 

Dave Atwal committed any crime or fraud, much less that Athwal was complicit in 

such conduct. 

 

 The Court has exercised its discretion to deny Athwal’s request to disqualify 

Landcore’s attorneys of record, because such a penalty seems unduly harsh.  (See 

generally, Roush, supra, 150 Cal.App.4th at 219 [“disqualification is a drastic course of 

action that should not be taken simply out of hypersensitivity to ethical nuances or the 

appearance of impropriety”].)  The Court finds that, while Landcore’s position on the 

applicability of the privilege lacks merit, it was asserted in good faith: neither side has 

shown an excess of objectivity in this fiercely contested litigation.  Further, Athwal has not 
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established that allowing Landcore’s attorneys of record to continue to represent their 

clients would cause Athwal any substantial prejudice. 

 

  

 3.  TIME:  9:00   CASE#: MSC14-00080 

CASE NAME: LANDCORE VS. ATWAL 

HEARING ON MOTION TO CONSOLIDATE 

FILED BY LANDCORE YJK GROUP, LLC 

* TENTATIVE RULING: * 

 

 The motion to consolidate, brought by Landcore & YJK Group, LLC., is denied. 

The objection to Landcore’s reply declaration is sustained. 

 

 The Court finds that Landcore’s motion is untimely.  The three subject Superior Court 

actions were all commenced in 2014. and two have imminent trial dates.  At a case 

management conference on March 2, 2016, in the Ventura action, Judge Weil advised 

Landcore’s attorney Ms. Hamant as follows: “This hearing is continued to allow attorney 

Hamant to decide if she is going to file a motion in a related case to consolidate/have the 

matters heard together.  If the motion is not filed before the next hearing, this case will 

proceed without the other case.”  (Action No. C14-01026, minute order for 3-2-16.)  

Ms. Hamant’s conclusory allegation that the existence of common issues first came to her 

attention in November 2016 is not persuasive. 

 

 The Court further finds that consolidation would not promote judicial economy, 

and that the interests of the trier of fact and all parties are best served by trying the three 

actions separately.  The Landcore and Ventura actions both involve claims of misconduct by 

Dave Atwal — but in connection with two completely separate businesses.  The Athwal 

action does not involve any claims of misconduct by Dave Atwal; rather, it involves claims of 

misconduct by six individuals who are not parties to either the Ventura action or the 

Landcore action.  The existing hearing, issue conference, and trial dates in the three actions 

are hereby confirmed. 

 

  

 4.  TIME:  9:00   CASE#: MSC14-01026 

CASE NAME: VENTURA VS. LEISURE HOTEL GROUP 

HEARING ON MOTION FOR ORDER PRECLUDING INTRODUCTION OF EVIDENCE 

FILED BY RAJDAVINDER PAL ATWAL 

* TENTATIVE RULING: * 

 

Please see Line 2. 
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 5.  TIME:  9:00   CASE#: MSC14-01026 

CASE NAME: VENTURA VS. LEISURE HOTEL GROUP 

SPECIAL SET HEARING ON: MOTION TO CONSOLIDATE 

SET BY MOTION FILED IN C14-00080 

* TENTATIVE RULING: * 

 

Please see Line 3. 
 

  

 6.  TIME:  9:00   CASE#: MSC14-01594 

CASE NAME: ATHWAL VS. LEISURE HOTEL GROUP 

HEARING ON MOTION FOR ORDER PRECLUDING INTRODUCTION OF EVIDENCE 

FILED BY BALJINDER PAL ATHWAL 

* TENTATIVE RULING: * 

 

Please see Line 2. 

 

  

 7.  TIME:  9:00   CASE#: MSC14-01594 

CASE NAME: ATHWAL VS. LEISURE HOTEL GROUP 

SPECIAL SET HEARING ON: MOTION TO CONSOLIDATE 

SET BY MOTION FILED IN C14-00080 

* TENTATIVE RULING: * 

 

Please see Line 3. 

 

  

 8.  TIME:  9:00   CASE#: MSC14-02349 

CASE NAME: DUMAS VS. BANK OF AMERICA 

HEARING ON DISPUTED FORM OF ORDER  (SET BY DEPT. 34) 

* TENTATIVE RULING: * 

 

Counsel to appear. 

 

  

 9.  TIME:  9:00   CASE#: MSC14-02349 

CASE NAME: DUMAS VS. BANK OF AMERICA 

HEARING ON MOTION TO BE RELIEVED AS COUNSEL (JASON W. ESTAVILLO, ESQ.) 

FILED BY RICK DUMAS, TAMARA DUMAS 

* TENTATIVE RULING: * 

 

Motion is granted.  However, it will not take effect until a proof of service of the signed order 

upon the clients is filed with the court. 
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10.  TIME:  9:00   CASE#: MSC15-00439 

CASE NAME: ZAKHEIM VS. CHANG 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY ROGER CHANG, D.D.S. 

* TENTATIVE RULING: * 

 

 Before the Court is the Motion for Summary Judgment (“MSJ”) brought by Defendant 

Roger Chang, D.D.S. (“Dr. Chang”).  The MSJ is opposed by the plaintiff in this matter 

(“Plaintiff”) and by Co-Defendant Alan Yosh Sakasegawa, D.D.S. (“Dr. Sakasegawa”). 

The MSJ is denied, for the reasons discussed below. 

 

 A. The Law Governing Medical Malpractice. 

  

 Medical negligence is still considered negligence. (See Flowers v. Torrance Memorial 

Hospital Medical Center (1994) 8 Cal.4th 992, 997–998.) The essential elements of a 

medical malpractice claim are: (1) the duty of professionals to use such skill, prudence, and 

diligence as other members of their profession commonly possess and exercise; (2) a 

breach of that duty; (3) a proximate causal connection between the negligent conduct and 

the resulting injury; and (4) actual loss or damage resulting from the professional's 

negligence. (Simmons v. W. Covina Medical Clinic (1989) 212 Cal.App.3d 696, 702.) 

 

 An orthodontist is a medical specialist, and is negligent if he or she fails to use the 

level of skill, knowledge, and care in diagnosis and treatment that other reasonably careful 

orthodontists would use in similar circumstances. This level of skill, knowledge, and care 

is sometimes referred to as “the standard of care.” (California Civil Jury Instructions 

“CACI” 502.) 

 

 B. Dr. Chang’s Argument. 

 

 In the case at bar, Dr. Chang does not dispute that his co-defendants (collectively, 

the “treating doctors”) committed negligent acts in treating Plaintiff.  Rather, Dr. Chang 

argues that: (1) Dr. Chang’s own conduct does not constitute a negligent act; (2) Dr. Chang 

is not vicariously responsible for the acts of the treating doctors, because the treating 

doctors were independent contractors, and; (3) there is no triable issue as to causation.  

The Court will address each of these arguments separately. 

 

 C. Dr. Chang’s Direct Liability For His Own Conduct. 

 

 It is undisputed that Dr. Chang examined Plaintiff only in March 2014.  And in the 

Declaration of Dr. Jafari, Dr. Chang’s expert witness states that, “Dr. Chang appropriately 

and accurately examined and diagnosed Plaintiff in March 2014.” (Declaration of Siamak 

Jafari, DMD ISO Dr. Chang’s MSJ, attached as “Exhibit E” to Evidence ISO Defendant’s MSJ 

at ¶ 25.)  This is sufficient to shift to Plaintiff the burden of coming forward with 

opposition evidence. 

 

 Plaintiff offers no opposition evidence contradicting the opinion of Dr. Jafari on this 

issue.  Accordingly, insofar as Plaintiff’s theory of liability is premised on Dr. Chang’s own 

conduct, Dr. Chang has established the absence of a triable issue. 
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 D. Dr. Chang’s Vicarious Liability. 

 

 Plaintiff argues that Dr. Chang may still be held vicariously liable for the acts of the 

treating doctors.  The Court finds that there are triable issues as to this alternative theory of 

liability, for the following reasons. 

 

  1. The Pleadings. 

 

 The Court finds that vicarious liability is within the scope of the pleadings.  (See, 

Complaint, ¶¶ 1 and 5.)  The Court notes that a pleading’s allegations “must be liberally 

construed, with a view to substantial justice between the parties.”  (Code Civ. Proc., § 452.) 

 

  2. Liability As A Partner.  

 

 Beyond Dr. Chang’s negligent acts as a medical practitioner, as a partner in the 

ownership of the Practice, Dr. Chang is personally liable for any negligence liability incurred 

by the Practice.  “All partners are jointly and severally liable for partnership obligations 

unless otherwise agreed by the claimant or provided by law.”  (Corp. Code § 16306, subdiv. 

(a).)  An action may be brought against a partnership and any of the partners in the same 

action or in separate actions.  (Corp. Code § 16307, subdiv. (a)-(c).)  Here, it is undisputed 

that Dr. Chang is a partner in the partnership that owns Gale Ranch Orthodontics.  As such, 

Dr. Chang is severally liable for any obligations — including tort liability — that his 

partnership may have.  (Corp. Code § 16306 (a); Civ. Code § 2295; Lisa M. v. Henry Mayo 

Newhall Memorial Hospital (1995) 12 Cal.4th 291, 296-97.)   

 

                     3.  The Employment Status of the Treating Doctors. 

 

 The Court finds that the evidence is contradictory on the subject of whether the 

treating doctors were independent contractors, or employees of the Practice.  Accordingly, 

viewing the evidence in the light most favorable to Plaintiff, the Court finds that Dr. Chang 

did not meet his burden of negating a triable issue of fact under a theory of vicarious 

liability as an employer.  (S.G. Borello & Sons, Inc. v. Department of Ind. Relations (1989) 

256 Cal.3d 341.) 

 

 Specifically, Dr. Chang has offered, as evidence, the independent contractor’s 

agreement between the treating doctors and the Practice.  (Attached as Exhibits G-H to 

Evidence ISO Defendant’s MSJ.)  Based on this agreement, Dr. Chang argues that 

Dr. Sakasegawa and the other treating doctors were autonomous, independent contractors 

whose actions went unsupervised.  However, the label placed by the parties on their 

relationship is not dispositive and not determinative of one’s employee or independent 

contractor status.  (S. G. Borello & Sons, Inc. v. Department of Ind. Relations (1989) 48 

Cal.3d 341, 349.)  Dr. Chang’s own deposition indicates that Dr. Sakasegawa held a 

managerial positon within Gale Ranch Orthodontics, and that he received higher pay for 

performing a leadership role.  (Deposition of Roger Chang, attached as “Exhibit 4” to the 

Declaration of Todd S. Osborne ISO Plaintiff’s Opposition, at pp.108-27.)  Dr. Sakasegawa’s 

duties included examining other orthodontists’ charts, training dental assistants, and 

directing office meetings.  (Id.)  This evidence raises an issue of material fact as to 

whether Dr. Sakasegawa’s status with the Practice was that of an employee, or that of an 

independent contractor. 
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 Similarly, the evidence suggests that the rest of the treating doctors may have also 

been Dr. Chang’s employees, not independent contractors.  For example, the doctor’s charts 

were checked by Dr. Sakasegawa, their managing doctor.  Dr. Chang provided the facility, 

equipment, supplies, and clinical and nonclinical staff. (Deposition of Roger Chang, attached 

as “Exhibit 4” to the Declaration of Todd S. Osborne ISO Plaintiff’s Opposition, at pp.108-

27.)  This indicates that the Practice controlled the treating doctors’ daily work activities, 

and, thus, they were employees of the Practice, not independent contractors.  

 

  4. Ostensible Agency. 

 

 Even if there were no triable issue as to the treating doctors’ independent contractor 

status, there would still be an issue as to vicarious liability based on ostensible agency.  

“Unless the evidence conclusively indicates that the patient should have known that the 

treating physician was not the hospital's agent, such as when the patient is treated by his or 

her personal physician, the issue of ostensible agency must be left to the trier of fact.”  

(Mejia v. Community Hospital of San Bernardino (2002) 99 Cal.App.4th 1448, 1458.)                                                                                      

 

 Here, the Court finds that the evidence supports a theory of liability under ostensible 

agency.  The treating doctors did not have labels on their jackets that they wear while 

treating patients identifying the treating doctors as independent contractors.  (Deposition of 

Roger Chang, attached as “Exhibit 4” to the Declaration of Todd S. Osborne ISO Plaintiff’s 

Opposition Id.at p. 37.)  At the time of Plaintiff’s treatment, there was no signage informing 

patients that the orthodontists were independent contractors.  (Id.)  There was no policy of 

giving patients either written or verbal communications informing patients of their 

orthodontist’s status as an independent contractor.  (Id. at pp. 37-38.)  There was nothing 

on the practice’s website informing patients that the orthodontists were independent 

contractors.  (Id. at p. 39.)  In fact, the website invited patients to “[m]eet our team.”  (Id.)  

There is no indication that Plaintiff was made aware of the treating doctors’ independent 

contractor status.  As such, Dr.  Chang has failed to meet his burden of disproving vicarious 

liability under ostensible agency. 

 

 Because the evidence indicates a triable issue of material fact as to the employment 

relationship between the treating doctors and the practice owned by Dr. Chang, and the 

evidence indicates a triable issue of material fact as to ostensible agency, Dr. Chang has not 

met his burden of disproving vicarious liability as a partner of the partnership that owns the 

Practice where Plaintiff alleges she was injured.  

 

 E. Causation. 

 

 Dr. Chang’s causation argument is somewhat difficult to follow.  Dr. Chang appears 

to be arguing that he did not “cause” Plaintiff’s injuries because any injuries are attributable 

to the treating doctors. 

 

 This argument lacks merit.  Dr. Chang is conflating two distinct elements of a 

medical malpractice cause of action: proving a negligent act, and proving 

causation.   A causation argument assumes that a negligent act has occurred, but goes on 

to show that the negligent act was not the proximate cause of the plaintiff’s injuries — that 

there must have been some other or intervening cause. 
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 In this case, Dr. Chang does not dispute that the negligent acts of the treating 

doctors were the proximate cause of Plaintiff’s injuries.   Accordingly, if there is a triable 

issue as to whether Dr. Chang is vicariously liable for the acts of the treating doctors, there 

is also a triable issue as to causation. 

 

 F. Conclusion. 

 

 Dr. Chang does not dispute that the treating doctors committed negligent acts, and 

that those negligent acts were the cause of Plaintiff’s injuries.  Because there are triable 

issues of fact concerning whether Dr. Chang is vicariously liable for the negligent acts of the 

treating doctors, summary judgment must be denied.  Further, based on this analysis, the 

Court need not reach the issues raised in Dr. Sakasegawa’s Opposition. 

 

 G. Evidentiary Rulings. 

 

 The Court rules as follows on the parties’ evidentiary objections. 

 

  1. Plaintiff’s Evidentiary Objections. 

 

 Objection #1-4: Overruled.  Dr. Jafari has filed a new declaration indicating that he is 

in the process of correcting his errata sheet to reflect the correct dates. 

 

 Objection #5-7: Overruled. Dr. Jafari was not required to state the standard of care 

using the precise language of the CACI jury instructions. 

 

 Objection #8-9: Overruled.  An expert may properly review medical records for the 

purpose of forming an opinion.  

 

  2. Defendant Chang’s Evidentiary Objections. 

 

 Objection #1: Overruled.  

 

 Objection #2: Overruled. 

 

 Objection # 3: Overruled. 

 

 Objection # 4: Sustained; hearsay. 

 

 Objection # 5: Sustained; hearsay. 

 

 Objection # 6: Overruled. 
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11.  TIME:  9:00   CASE#: MSC15-01709 

CASE NAME: VINCENT VS. REDWOOD PART ESTATES 

HEARING ON MOTION FOR ORDER PERMITTING DISCOVERY OF 

FINANCIAL CONDITION  /  FILED BY ISABELLE VINCENT 

* TENTATIVE RULING: * 

 

There appears to be no opposition; however, the court is uncertain as to whether the 

motion and supporting papers were duly served, since the court cannot locate the proof of 

service.  Accordingly, this motion is denied without prejudice unless counsel for the moving 

party can appear in court with an endorsed-filed copy of the proof of service (alternatively, 

counsel may fax this to the department prior to 4 p.m. today, March 23, 2017, in order to 

avoid the personal appearance).  If there in fact exists a duly filed proof of service reflecting 

service in a timely manner, the motion, being unopposed and for good cause, is granted. 

 

  

12.  TIME:  9:00   CASE#: MSC16-02320 

CASE NAME: HETHERINGTON VS. ITEK SERVICES 

HEARING ON MOTION TO CHANGE VENUE 

FILED BY ITEK SERVICES, INC. 

* TENTATIVE RULING: * 

 

 Defendant iTek Services, Inc.’s Motion to Change Venue is denied. 

 

 A corporate defendant seeking to change venue “has the burden of negating the 

propriety of venue as laid on all possible grounds.”  (Anaheim Extrusion Co. v. Superior 

Court (1985) 170 Cal.App.3d 1201, 1203.) The moving party has the burden to establish 

whatever facts are needed to justify the transfer.  As the moving party, Defendant must 

overcome the prima facie presumption that plaintiff has selected the proper venue. “(I)t is 

the moving defendant's burden to demonstrate that the plaintiff's venue selection is not 

proper under any of the statutory grounds.” (Fontaine v. Sup.Ct. (Cashcall, Inc.) (2009) 175 

Cal.App.4th 830, 836.) 

  

  “In California there are five potential counties of proper venue for contract actions 

against a corporation: (1) where the contract is made; (2) where the contract is to be 

performed; (3) where the obligation or liability arises; (4) where the breach occurs; (5) 

where the principal place of business of such corporation is situated.” (Karson Industries, 

Inc. v. Superior Court of Contra Costa County (1969) 273 Cal.App.2d 7, 8.) 

 

  Here, the evidence shows the contract was made in Contra Costa County. The last 

act necessary for the validity of the contract, usually the act constituting acceptance, is the 
place of its making. Code Civ. Proc. § 395.5 (Jhirmack Enterprises, Inc. v. Superior Court 

(1979) 96 Cal. App. 3d 715, 723.  “It is well settled that a contract is made at the place 

where the letter of acceptance is mailed, such being the place where the last act necessary 

to the formation of the contract is performed.” (C. H. Parker Co. v. Exeter Refining Co. 

(1938) 26 Cal.App.2d 610, 612.) 

 

 Defendant has argued that these cases refer to contract acceptance in general, but 

are inapplicable because Defendant specified the mode of acceptance.  Thus, the “last act” 
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which had to occur to create the contract was the receipt of the signed contract by iTek.  

The court disagrees. 

 

 First, the contract is in letter form.  Despite Ms. Bursey’s declaration, the 

Commission Contract does not specify the requirement that the executed offer must be 

received by Ms. Bursey or iTek’s Human Resource Department before the contract is 

created.  The Commission Contract specifically provided, “Please signify your acceptance of 

your offer by initialing, signing, and sending this letter to my attention at 

cbursey@iTEKServices.com or fax to 949/770-4801 no later than Thursday, July 31.” 

 

  Secondly, Civil Code § 1582 provides, “If a proposal prescribes any conditions 

concerning the communication of its acceptance, the proposer is not bound unless they are 

conformed to; but in other cases any reasonable and usual mode may be adopted.” 

Here, Defendant sent the offer letter to Plaintiff in Contra Costa County.  Per Defendant’s 

request, Plaintiff signed the offer letter and faxed it to Defendant from Contra Costa County.  

(Hetherington Decl, ¶6.)  Plaintiff conformed to condition of mode of  communication for 

acceptance as prescribed by the offer letter. 

 

 Plaintiff had done everything in his power to accept the offer.  “The place of making 

the contract, and its equivalent, the place of contracting, properly mean the place in which 

the final act was done which made the promise or promises binding. Just what event is the 

final one necessary to make a contract is primarily a question to be determined by the law 

of contracts. [Citation.]  In contract law, the universal principle disposing of this, says 

Williston (vol. I, p. 309), is "that the place of the contract is the place where the last act 

necessary to the completion of the contract was done, -- that is, where the contract first 

creates a legal obligation."  (Cochran v. Ellsworth (1954) 126 Cal.App.2d 429, 434-435.) 

 

 As soon as the acceptance had gone beyond the control of the party accepting, the 

contract thus formed became mutually obligatory upon the parties. A deposit of such 

acceptance in the post office, addressed to the other party, places it beyond his control; . . 

."  (Johnson v. Banta (1948) 87 Cal.App.2d 907, 909.) (See also Civil Code § 1626.)  Here, 

as soon as Plaintiff faxed the offer letter in Contra Costa County, it was beyond his control.  

He had placed his acceptance in the course of transmission to the proposer.  (Civil Code, § 

1583.)  For these reasons, the Court finds the contract was formed in Contra Costa County. 

The offer letter/contract was silent as to Defendant’s claim that its formation and 

effectiveness was dependent on receipt by Ms. Bursey.   Ms. Bursey’s after-the-fact 

declaration, which is contrary to established law, is insufficient to meet Defendant’s burden. 

 

 As to where the contract was to be performed, the contract is silent. Since Plaintiff 

alleges Defendant breached the contract by failing to make commission payments, for 

venue purpose, the Court looked to Defendants’ performance—payment of commission.   

“[T]he place where payment was to be made is the place ‘where the contract [was] to be 

performed’ under section 395.5.” (Anaheim Extrusion Co. v. Superior Court (1985) 170 

Cal.App.3d 1201, 1203-1204.)   In Anaheim, the contract was silent as to place of payment 

and the only evidence in the record indicated payments had always been received at 

Anaheim's offices in Orange County in the past. (Ibid.)  The Anaheim court relied on where 

the payments had been received (Orange County) in determining place of performance. 

 

 Here, Plaintiff alleges the payment were made to the Contra Costa County Office. 
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(Hetherington Decl., ¶8.)  He also declares that Defendant had deposited any earned 

commissions to his bank account in Contra Costa County.  Defendant offered no authority 

to support its argument that the place of performance is the place from where the payment 

is sent. 

 

 Defendant has not met its burden of showing venue in Contra Costa was improper on 

all statutory grounds in section 395.5.  Thus, the motion is denied. 

 

Attorney’s Fees 

 

 Pursuant to Code of Civil Procedure, § 396b(b), Plaintiff’s request for attorney’s fees 

and costs in the amount of $1,580 is granted.  In is discretion, the court is ordering the 

payment to Plaintiff, as the prevailing party.  Payment to be made on or before May 1, 

2017. 

 

  

13.  TIME:  9:00   CASE#: MSC16-02372 

CASE NAME: KHALIL VS. MONTBLEU RESORT CASINO 

HEARING ON MOTION TO/FOR LEAVE TO FILE 2nd Amended COMPLAINT 

FILED BY AMAL R. KHALIL 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 

 

  

14.  TIME:  9:00   CASE#: MSC17-00142 

CASE NAME: SMITH VS. CAPITAL ONE 

HEARING ON MOTION FOR PRELIMINARY INJUNCTION 

FILED BY ERYN SMITH 

* TENTATIVE RULING: * 

 

 This is a wrongful foreclosure case. On January 23, 2017 Plaintiff Eryn Smith 

(“Plaintiff” or “Smith”) filed a Complaint against Defendants Capital One N.A. (“Capital 

One”), MTC Financial Inc. dba Trustee Corps (“MTC”), and Does 1 through 10 (collectively, 

“Defendants”). The Complaint alleges causes of action for (1) breach of contract, (2) 

temporary restraining order, (3) preliminary injunction, and (4) declaratory relief. The 

Complaint further alleges that Defendant Capital One failed to send mortgage statements, 

sent mortgage statements with incorrect information, violated Civil Code § 2923.5, and 

improperly recorded a Notice of Trustee’s Sale, among other allegations. That same day, 

Plaintiff filed an Ex Parte Application for Temporary Restraining Order (“TRO”). Initially the 

Court issued an Order granting Plaintiff’s TRO application and set an order to show cause 

(“OSC”) hearing regarding a preliminary injunction for February 24, 2017. The parties filed a 

stipulation and proposed order with respect to briefing deadlines and a later hearing date, 

and the Court continued the hearing to March 24, 2017. The Court notes that pursuant to 

this stipulation Plaintiff’s Reply brief was filed a day late. 
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Standard 

The ruling on an application for preliminary injunction rests in the sound discretion of the 

trial court. Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450. “An injunction 

properly issues only where the right to be protected is clear, injury is impending and so 

immediately likely as only to be avoided by issuance of the injunction.” Korean Philadelphia 

Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084. 

The burden is on Plaintiff to show all elements necessary to support issuance of a 

preliminary injunction. O'Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 

1481.  

"In deciding whether to issue a preliminary injunction, a trial court weighs two interrelated 

factors: the likelihood the moving party ultimately will prevail on the merits, and the relative 

interim harm to the parties from the issuance or nonissuance of the injunction." Whyte v. 

Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449. 

Objections to Evidence 

Defendant objects to several statements from the Declaration of Plaintiff Eryn Smith in 

support of his application for preliminary injunction on several grounds, including that his 

entire declaration is executed “under penalty of perjury pursuant to California law” that his 

statements are true and correct “to the best of [his] knowledge and belief.” While it is true 

that this phrase “introduces an element of uncertainty” (Pelayo v. J.J. Lee Management Co., 

Inc. (2009) 174 Cal.App.4th 484, 494) it does not render the whole declaration 

inadmissible. 

Objection 1: overruled. 

Objection 2: overruled. 

Objection 3: overruled. 

Objection 4: sustained. Declarant lacks personal knowledge of whether or not Defendant 

sent mortgage statements to him. 

Objection 5: sustained. Declarant lacks personal knowledge of whether or not Defendant 

sent mortgage statements to the wrong address. 

Objection 6: sustained. Impermissible opinion unsupported by factual evidence. See 

Hayman v. Block (1986) 176 Cal.App.3d 629, 638-39 (affidavits must cite evidentiary facts, 

not legal conclusions or ultimate facts). 

Analysis 

In looking at the likelihood of prevailing on the merits, Plaintiff bears the burden of 

establishing a reasonable probability of success on the merits. Association for Los Angeles 

Dept. Sheriffs v. County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634. An injunction 

will not issue if it appears the plaintiff will not prevail. SB Liberty, LLC v. Isla Verde Ass'n, 

Inc. (2013) 217 Cal.App.4th 272, 280. 

Here, in the Complaint, Plaintiff alleges four causes of action: (1) breach of contract; (2) 

temporary restraining order; (3) preliminary injunction; and (4) declaratory relief. 

 Breach of Contract 
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“[T]he elements of a cause of action for breach of contract are (1) the existence of the 

contract, (2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, 

and (4) the resulting damages to the plaintiff.” Oasis W. Realty, LLC v. Goldman (2011) 51 

Cal.4th 811, 821. 

The sum total of Plaintiff’s breach of contract allegations are that Capital One breached the 

promissory note (Complaint Ex. 1) through: 

(1) Not sending mortgage payments to Plaintiff; (2) not sending mortgage payments 

with the proper information, including amounts paid and owed; (3) not accepting 

payments from Plaintiff for the mortgage and property taxes; (4) not properly 

crediting and reconciling Plaintiff’s account; (5) not engaging with Plaintiff in pre-

foreclosure counseling or trying to work with Plaintiff to avoid foreclosure and to 

discuss foreclosure alternatives, as required by Civil Code Section 2923.5; (6) 

recording a Notice of Default without pre-recording discussions with Plaintiff; (7) 

recording a Notice of Trustee’s Sale for January 24, 2017 at 10am without pre-

recording discussions with Plaintiff; (8) threatening to move forward with a Trustee’s 

Sale while the Plaintiff’s appeal is pending on a companion case involving these 

Parties. 

Complaint at BC-2. 

As noted by Defendant, the companion case no. C13-00683 ended in judgment in favor of 

Capital One on March 18, 2016. See Declaration of Evelina Manukyan in Support of 

Opposition to Plaintiff’s Application for Preliminary Injunction (“Manukyan Decl.”) at ¶ 4. 

Defendant also notes that the allegations with respect to mortgage payments appear to be 

substantially similar to the arguments made in Case No. C13-00683. See Manukyan Decl. at 

¶¶ 8-10, Ex. F-H. Transcripts from the hearing indicate that the jury in case no. C13-00683 

heard testimony on these issues. Id. 

The Court does not address whether the previous case is collateral estoppel with respect to 

these issues, because it finds that Plaintiff’s breach of contract claim is deficient in other 

respects. Although Plaintiff has attached the promissory note to his Complaint, he has not 

alleged his own performance or non-performance. Nor is it clear that any alleged 

deficiencies with mortgage statements would constitute breach under the promissory note. 

Furthermore, the alleged statutory violation of § 2923.5 is insufficient to support Plaintiff’s 

breach of contract claim. See Jenkins v. JP Morgan Chase Bank, N.A. (2013) 216 

Cal.App.4th 497, 527, disapproved on other grounds in Yvanova v. New Century Mortg. 

Corp. (2016) 62 Cal.4th 919. Plaintiff has not presented any evidence or argument 

demonstrating a probability of success on the merits of this cause of action. 

Balancing the Relative Harms 

In deciding whether to issue the injunction, the court must also evaluate “the interim harm 

that the plaintiff would be likely to sustain if the injunction were denied as compared to the 

harm the defendant would be likely to suffer if the preliminary injunction were issued.” 

Smith v. Adventist Health System/West (2010) 182 Cal.App.4th 729, 749. 

Here, Plaintiff argues that he will suffer the greater harm if the injunction does not issue. In 

the unsigned Notice of Motion and Motion for Preliminary Injunction, counsel for Plaintiff 

contends that “[i]f Defendants are allowed to proceed with the Trustee’s Sale … Plaintiff 

would suffer great and irreparable harm, to wit the loss of his home and all consequential 
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damages associated with that loss.” Notice of Motion at ¶ 6. Although loss of money is 

significant, the court may not issue the injunction.  

“A trial court may not grant a preliminary injunction, regardless of the balance of interim 

harm, unless there is some possibility that the plaintiff would ultimately prevail on the 

merits of the claim. Accordingly, the trial court must deny a motion for a preliminary 

injunction if there is no reasonable likelihood the moving party will prevail on the merits.”  

SB Liberty, LLC v. Isla Verde Assn., Inc. (2013) 217 Cal.App.4th 272, 280. As discussed 

further, above, Plaintiff has not demonstrated a reasonable likelihood of prevailing on the 

merits. 

Plaintiffs’ motion for a preliminary injunction is denied. 

 

  

15.  TIME:  9:00   CASE#: MSN16-1730 

CASE NAME: WILMOT VS. CONTRA COSTA 

SPECIAL SET HEARING ON: WRIT OF MANDATE & COMPLAINT FOR 

DECLARATORY RELIEF  /  SET BY STIPULATION OF PARTIES 

* TENTATIVE RULING: * 

 

Continued by the Court to May 12, 2017, at 9:00 a.m. 

 

  

16.  TIME:  9:00   CASE#: MSN17-0299 

CASE NAME: MATTER OF COLLIN RABCHENIA 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Counsel and guardian ad litem to appear.  Minor need not appear.  Counsel to voir dire 

guardian on all material terms of the settlement. 

 

 

 


